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INTRODUCTION
There are many transitions one makes in life and in business and three transitions that can affect one’s
personal life as well as their business are divorce, disagreement among partners or death. The disability of
a partner or the marriage of a partner can also affect the business. Smaller changes can also affect a
business. One partner wants to work part time while another partner wants to take over the business. One
partner’s contribution to the business can temporarily change given some interruption in one’s life. 

Today’s topic of Business Succession is really about getting you to think about your personal situation.
We hope to give you some information to take back home to get you started talking to the people you
know and trust in your communities to help you put together some type of business succession plan. 
Every plan is different because everyone in this room is different; everyone has different aspirations,
different priorities, different goals, but everyone in this room uses the same tools and processes to develop
such a plan. 

Business Succession Should Encompass:
Death
Disability
Disagreements
Divorce
Retirement

Real Life Situation of a Business Partner’s Death:

Bill Eckert: I’ll share a personal story with you a bit later and throughout the morning of a business in
which I took a buyout last year and how that came about.

Jim Dvoratchek: I have had the opportunity to put together six businesses, and from those businesses
I’ve had a variety of different things happen. I had a wire guidance company where one partner wanted to
go off and start out on his own, so I had a succession plan there with a partner buying us out. I had a
concrete contracting company with the same type of plan. I got it started and a partner  wanted to go out
on his own and he did. Both of these companies had friendly succession plans where everything worked. I
had two other concrete cutting companies that did not work out so well. In one situation, I had a business
partner that I forcibly got out of the business because he wasn’t doing things that we wanted to get done; I
actually believed he was starting up as a partner in a new venture. I went through a difficult transition
there. I sold off that company and a territory of that company to another partner. Lastly, I had a company
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up in Wisconsin doing concrete cutting and sold it off to my brother and sister-in-law. With that
company, I set up protected territories. That spin-off took place right around March 2004, around the
same time that my business partner, Peter Held passed away suddenly.

During these years, I had been working with Bill, as far back as 2000, to put together a buy-sell
agreement. Pete and I had put the basic concept together for Hard Rock. Hard Rock’s buy-sell agreement
was put in writing, but we also had two other companies formed plus a partnership for properties. We felt
that having one buy-sell agreement in writing covered the majority of things and the rest would take care
of itself. We were like brothers, we always were able to go into a room and within five minutes, we’d
come to an agreement. The discussion might get loud for five minutes, but we’d come to an agreement.
To us it was like a no-brainer. Things were easy to resolve. Disagreements were never an issue. 

But I found out, shortly after Pete’s death that things had changed and making decisions would be rather
difficult. I was able to finally put an end to or come to a conclusion of that process this fall. It took just
under four years to complete the process to a tune of about $150,000 in legal costs and I probably
overpaid by what I felt I should have, by several hundred thousand dollars. This process was very
emotional, very disruptive to my business. It was also a process that, with my partner, we could have been
easily resolved, but once you get involved with two lawyers, things get twisted and turned around and
things that you meant get turned into things that you did not mean. At the start of our businesses, we
should have had those uncomfortable conversations. That’s what it’s about. Are you willing to sit down
with your partner, or your children, or your key employees and have those conversations and then put the
decisions down on paper? That’s something you have got to do. And I went to Pat O’Brien and told him
my story and Pat said that what I’ve gone through with this process and what I have learned should be a
lesson for anyone owning a business with partners. Because I don’t want to see other people from this
association go through this, I decided to try and put a roundtable together to share my experience. That’s
what got this going. I called up Bill and asked him if he’d fly out here and if he’d help with the
roundtable. He volunteered to do that and here we are. 

Eckert: I had a situation last year, where I had a business that was a start up business involved in
recycling of tires – melting tires into carbon black steel and oil and distributing those products. We were
in the funding phase of our first plant, and once we ran the pre-forma statements, the amount of money
that would be thrown off the plant was astronomical. It was beyond our original expectations. Things
started to change with one of my business partners. He became secretive. He started taking some other
business trips to places that I was not aware of. He became more difficult to deal with. Things were not
open. There were three of us and it wasn’t three of us anymore. I realized that something was wrong. 

About a year and a half before that, I had made sure that we put our operating agreement together. And in
fact, I’d like a show of hands how many people in here have an operating agreement. And how many
people in here who have an operating agreement, have it updated or revised [every] three to five years?
That’s one of the most valuable pieces of property you can have in your business. Our operating
agreement put together by our legal counsel and was put together in such a way that if one of us died,
became disabled, or if we disagreed, we had a formula which was a predetermined way by which we were
going to settle things. 

And, I got to a point in February of last year that I decided that this wasn’t going the way I wanted it to go
and I’d exercise my buyout option. And everything was written right into our agreement. So, I had to go
back and remember what I agreed to and follow the rules we had developed. And so, I gave my two
partners notice that I wanted to be bought out. And our agreement was fairly simple. It was a start up
business and I’d receive my capital contributions back, in a cashier’s check within 60 days. If they did not
buy me out then I was free to go sell my third of the business to anybody else, for any price I wanted to.
At 5 o’clock on that 60th day, a courier arrived at my home with the check. And then, ten days later, my
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partner took his own life. What I found out afterwards was that he was trying to get funding from some
other people in other areas of the country and take our business plan and duplicate it 100 percent on his
own without myself and our third partner. 

So, whether you’ve been in business a long time with someone you’ve grown up with them, or it’s a new
venture, having an operating agreement is essential. I would say most business attorneys would be able to
give you some type of a shell of an operating agreement. My office can always send you one also. Those
things have to be put in place as of today. 

As of today, if Jim and I were in business, we would determine what is the best scenario for our business
agreement for me, my wife and four children, and for him and his family as well as the employees of our
company. One of the handouts shows what the probability is for various disabilities to occur during the
course of a lifetime. And you do the best that you can today and then as your business grows and it
becomes more valuable, you bring on more employees and you and your business partner are involved in
maybe different aspects of the business. And as the business evolves, your operating agreement needs to
evolve and change. In 21 years in practice, I’ve seen probably half a dozen operating agreements that
have been revised consistently every three to five years as businesses grow and change. 

And then again if you are in management with a company, I would be asking the owner what type of
security is there. What type of plan does your company [have] in place if something happens to the owner
or owners? Will the business continue? Business succession planning involves teamwork.

Business Succession Team:
Business Partners and Spouses
Estate and Business Attorney
Estate and Business CPA
Estate and Business Insurance Advisor

Business partners and spouses are important. Most of the time we forget about our spouses when we are
dealing with setting up business plans. We’ve found out that it is a very important piece to at least have
your spouse acknowledge that you and your partner have a plan. I don’t know if I would ever have my
wife agree to the business plan, because, again, she’s not involved in the business, I am. But she needs to
acknowledge that the business does have a plan; that we do have a process, in case something happens.
Spouses are a very important part of knowing what is going on with the business.

Dvoratchek: Well, just the fact that, in business, you are picking your partner, but you don’t have any
input on them picking their spouse. And if their spouse doesn’t acknowledge the agreement that you have,
it makes it a lot more difficult, because then you have to prove the validity of the agreement. Where it is a
simple process of your agreement, you just have to add an acknowledgment signature line, the spouse
signs and dates it. Again, it acknowledges that the spouse has seen the agreement. What it does, too, is it
insures that your partner has had discussions with their spouse about the agreement. And you don’t have
someone saying, well, we never talked about it. It sometimes might be a discussion that they don’t want
to have, that they are uncomfortable having. We all have different situations. You could be a person with
children and your viewpoint on estate planning is totally different than someone who maybe single, or
who may not have children. They may look at the importance of what you have differently because their
life situation is different.  

Another thing, Bill wants to talk about some of the myths that there are out there, I’m skipping ahead, but
maybe you thought that life insurance is a tax-deductible expense. A lot of people believe that they can
take out life insurance and it is tax deductible. It isn’t. You either pay taxes on the premiums or you pay it
on the principal. So you have to make sure that is structured properly. The other thing is that you forgot to
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revalue your companies. We fell into that trap, where we were busy dealing with some other issues, which
actually changed the valuation of the company, and we never got around to following up and updating our
company valuation. Because of it, I probably paid a premium for something that I should have been able
get credit to offset a negative change in value. 

If you believe you can’t afford to do estate planning – you’re making a big mistake. Your upfront cost is
relatively small in comparison. If you think about it, is there anything better you can do for your family
than take care of these financial concerns? When you see what [you] go through with the death of a
spouse, it’s difficult.  It’s a very emotional time for all. We should take care of this stuff when we are
enjoying good times in life and business. Not when you’re emotionally charged. Same thing happens
when one partner decides he wants to exit.  It is better to have that agreement in place like Bill did, before
it becomes emotional like it was for Bill, to know his partner was out on the side trying to do stuff. This
other partner has obviously changed his loyalty and that’s not the time to be figuring out who gets what
nickel. 

Another reason people use for not doing estate planning is: My spouse will know what to do!  We know
how to cut concrete and run a business. Your spouse may be involved, but that doesn’t mean they know
what to do. I’ve seen people who don’t even know what casket to pick out for a spouse or relative, let
alone what direction they intended for the company to go.  I’ve also seen a situation with a friend where
the dad died, he felt that the mother would take care of the children, and the mother actually destroyed the
company.  She wanted her lifestyle to continue, so she picked one of the siblings to run the business and
he became the cash cow for the rest of the family. This mindset will destroy very successful businesses.
This business in the Chicago area was out of business, within five years. The mother just looked at it as
my husband built it all. My children owe it to me. They pick one of the children to run it. But, he didn’t
get paid fairly in the deal or have any control in determining the corporate policy.  It also breeds
resentment between the siblings.

Eckert: That reminds me of a very successful distribution company in Canada, where they had
distribution centers all across Canada. The father grew the company, he had three children and one child
was involved with the day-to-day operations as the vice president of the company. The other two were not
involved at all. One was a stay-at-home spouse and the other one had some drug issues. He did some
basic planning. He had some life insurance and he also had some wills and some trusts, but he neglected
the business issue, because he just couldn’t make a decision. He didn’t want to upset his spouse and he
didn’t want to upset his children. Obviously, he loved all his children and he wanted to treat them fairly.
So, he did nothing. It happens all the time. 

I wish he would have done something and he didn’t have to tell the kids but he didn’t do anything. So
what happened was his son obviously was involved in the day-to-day operations of the business, stayed
on, ran the company and paid his brother and sister equally to him who were not involved in the business.
Also, he supported his mother with his father’s salary. Lines of credit got tight and sales went down.
Today, the company no longer exists. 

So, what everybody should have or try to develop is a team, a professional planning team. When I
mention an attorney, it’s not the attorney who fixed your speeding tickets, or your teenager’s speeding
tickets, it is a business planning and estate planning attorney. Somebody who can combine both those
areas. Obviously, you don’t want to go to the phone book. You want to ask your friends. Ask other people
in your community who own businesses you admire, that are successful, if they’ve done business
succession planning and would they have somebody they recommend. Then you want to go interview that
attorney. Same thing with a CPA. Same thing with an insurance investment advisor. Obviously,
everybody in the room probably has a CPA and they can be useful, but how do they handle business
valuations? That’s the part that needs be done every few years. Obviously everyone has an insurance
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agent but are they familiar with business succession planning? If they say they are, ask them for some
recommendations, some referrals. There is no reason why you can’t call those references and inquire. I
would imagine that for everyone in this room who owns a business, the most valuable asset you have is
your business. So, it’s worth the time to seek out the correct advice. 

Life Commitments
Now, what I want to do is turn back past the questions to this sheet here, Life Commitments, and just let
you know what is back here. I’ve obviously stolen [this] from one of the insurance companies that we
work with on business succession. Borrowed. Borrowed, okay. There really isn’t anything that is original,
we borrow everything. But again, here it talks about death, disability, and I always put in disagreement,
which can be a retirement or divorce or those things need to be in your operating agreement. If you don’t
have one you can go home and put together an operating agreement. If you own your business yourself,
you can still have an operating agreement that addresses these things. So that, your spouse or your trustee
knows what to do. You have written instructions on what to do when something happens. I was so
fortunate that in my business plan, we had put everything in there. Because when I found out that my
partner was doing things that I didn’t respect, it was incredibly emotional, very emotional. There was no
way that negotiations were going to happen. In fact, it was very straightforward. We followed what we
had in the documents to a T and we didn’t talk. We talked through our legal representatives. 

Types of Buy and Sell Agreements
Well, a buy-sell addresses pretty much the buying and selling of the business, where the operating
agreement actually addresses the overall operations and workings of the business. It is a much more
encompassing document. Our operating agreement actually defined our roles and our responsibilities.
Again, businesses go through phases, and no matter what agreement you have, a buy-sell and an operating
agreement need to be updated every few years. 

Buy-Sell Agreement
On the third page, a buy-sell agreement is simply an agreement, let’s say, between myself and my partner.
That, in the simplest form, is if I were to die today, how are we going to evaluate it. That’s always the big
question. And again, that’s what you need to discuss with your business partner, and also with your legal
council. Do you put a fixed dollar amount on it? Well, what happens if it goes up in value and it doubles
and then somebody dies? One side is going to get paid out a lot more, the other side is going to get paid
out a lot less. What about putting together a formula that you and your business partner agree on today.
And in three years, you pull the document out and you redo it again or you fine tune it. Usually we found
that a formula is usually the best. The business I’ve been involved with, if I were to die today, my spouse
would have a business evaluation done, my business partner would have a business evaluation done, and
basically they put those two together and divide by two. The simpler it is, the easier it’s going to be. That
might make it sound too simple. You value it, I value it, and we split it.  But once you’re gone, all bets are
off. Everybody is thinking about themselves and their family.  

Buy-Sell agreements can also be involved with children. A lot of us are going to have children involved
in the business. Real quick story. I ran across an excavating company in Kansas, where the mom and dad
own the company. A C-Corporation. 50-50. That’s always the way they’ve done business. For the last 20
years. And they had two children in the business. One runs the office, one runs the crews. Their plan was,
that if something happened to them, the kids take over the business. We came in to take a look at the
documents. First of all, we looked at their wills and trusts and the trustee of their personal trust was an
attorney who had passed away a few years earlier. So that was kind of a mess. And if the dad passed away
first, because he’s had several stints and scary runs to the hospital. In that situation, what would happen is
that the mother owned half the business already. So, if the father passed away, she would receive his half.
So she owns all the business. Then when she sells it to her children, what happens is the portion that she
just received from her husband got a stepped-basis upon his death. The portion that she owned, she owned



7

from the beginning. She doesn’t receive a stepped up business. So when she goes to sell it to the children,
half of it is on a stepped-up basis so it’s tax-free. The other half she would have to pay taxes on. So, what
we did there, is we actually put, we’re gambling here, we actually put 100 percent of the business in his
name. If he passes away first, the wife receives the business and she gets a stepped-up basis on 100
percent of the company. 

The life insurance, that’s one thing we did, the life insurance was to the wife, which meant that the kids
didn’t have anything to buy her out with. So, we had to change the existing life insurance. He couldn’t get
any more. He’s had several heart attacks and some stints and so we actually changed the life insurance,
where the owners and the beneficiaries are the children. The children now receive the life insurance when
something happens to dad. Mom owns 100 percent of the business. She gets 100 percent stepped-up tax
basis. Basically, the kids receive life insurance tax-free and they are able to buy her out. That’s the way
the business is positioned today. There are a lot of moving parts here when it comes to business
succession. Sometimes, it varies a little bit whether you are a C-Corp, an S-Corp or an LLC. It varies a
little bit. So, there’s a lot of moving parts. Which is not a big deal for the qualified people who you’re
working with, with the team you put together. 

Question: What is a shot-gun clause?

That is an option that you and your partner can decide to put into your buy-sell or your operating
agreement and it is good from this day forth.

Question: With a small business with ten employees, what would I recommend? 

Can I ask you a couple quick questions first? Are you a Sole proprietorship? S-Corporation? C-Corp. Are
you the 100 percent shareholder or are there other shareholders? And do you have children in the
business? One. Do you have employees who can step in and run the business if you decide to stay here in
Vegas for three months? Okay. Thank you for bringing this up, because that’s where most businesses are,
or at least that’s where most businesses start at. 

What I’m saying here [is] – the S-Corporation, the C-Corporation, the LLC – things have changed over
the last, 31 years. I’ve been through a divorce. I’ve been with partners who divorced, two partners matter
of fact, and I know all about what you’re talking about. So, when you come down and try to tell someone
in this room who maybe is not going through all that. What would you say is the best kind of corporation
to be? I know there’s a lot of tax implications going both ways. The way the government works, is they
start seeing people like us making the money and they just want to know how they can tax. So, I know
that the tax with an S-Corporation today is almost a double taxation. Because they’re grabbing you in the
front, and they’re grabbing you in the back. But with a C-Corporation, which costs more to set up and
everything else. I think. But now you’re at a higher level. And a lot of times I think that maybe I should
be a C-Corporation, and I’m an S.  

My feelings on that are basically you should  have one of these T graphs. You can put C-Corporation up
here at the top and put all the pros and cons and outline an S-Corp pros and cons. But actually what you
said was, and I’m going to turn it around for you, a C-Corporation is taxed at the corporate level and the
owner is an employee of the corporation who also has to pay his own personal tax. So a C-Corporation
can be taxed twice. Especially when you go to sell a C-Corp. You typically get taxed twice. Because the
business has a basis of, lets say, $100,000 and let’s say you sell the business for a million. You’re going
to pay tax on that. Also, you’ll try to get some of the growth as goodwill or blue sky, because that’s taxed
differently. The people you are buying it from can’t amortize that so typically when you go to sell a
business you only get taxed once and to pass through with an S-Corp. If you hold property or equipment,
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that’s typically in an LLC. I didn’t answer your question, you really have to go through the pros and cons
with all the different issues.

Moving on here. Properly funded Buy-Sell agreements will provide liquidity – that’s typically where
insurance comes in, because you have to have liquidity. Banks are stingy when a partner disappears or
your situation changes. 

Dvoratchek:  One thing that often gets forgotten in succession planning is your line of credit and your
outstanding loans. Most of the time now, banks are looking for personal guarantees. If you have a
business partner, banks are guaranteeing his personal assets, as they are guaranteeing your personal
assets. When he dies, his estate, depending on how it’s held, possibly those assets, will immediately move
to the wife and be isolated from the bank. Now the bank can no longer go after those guarantees, unless
they have the wife’s signature also on the guarantees. In that situation you could have significant amount
of previously pledged personal assets, that are no longer pledged towards those loans. Your partner was
part of running up that debt, but now, you’re 100% responsible for guaranteeing that debt. This change
can make banks nervous. If you don’t have a solid relationship, they can possibly call the notes, or they
can demand new personal guarantees to cover the note. This is something you have to be aware [of].
Having insurance in place that can be used as key man coverage or to add liquidity to yours or the
company’s portfolio may help. 

Eckert: We would recommend when there are two owners, that they have obviously enough insurance to
buy each other out. Which can be done by either, what’s called a cross-purchase. That’s a type of
structure in a buy-sell. That’s where the owners own the insurance on each other. I own a policy on Jim,
Jim owns a policy on me. I’m the beneficiary of his policy, he’s the beneficiary of my policy. That’s
called a cross-purchase. What typically happens though, is that, we don’t like paying taxes, so we’re
going to have the business write the premium to the life insurance company. That’s okay. But the
business can’t tax it like that. That’s where most things get screwed up. You don’t know that until there is
a death and you can’t reverse it. Because if the business pays the life insurance premium and tax deducts
the premium as a business expense, then the IRS is going to tax the death benefit. They’re going to tax the
life insurance proceeds. So, what happens is the business can write the check for the insurance but the
business is going to issue to me, at the end of the year, a separate 1099, that I’m going to pay income tax
on the premium that was paid for his policy and he’s going to do the same thing for mine. So, I can prove
that I purchased that policy and I paid tax on the premium. I’d rather pay tax on the premium, than pay
the premium. Because the IRS will typically challenge things. 

There’s also what’s called an entity purchase. An entity purchase is a little more complex. That’s where
the business actually owns the life insurance, pays the premium and is the beneficiary and there’s
typically a stock redemption with that. Again, I don’t want to get into too many details today but just arm
you enough ideas to go back and talk to your counsel on.

Dennis Mello: [It is] a bigger issue as you get older to have some disability income and buy it at a
younger age so you can afford it, so when you get in your 50s or 60s you have a policy that pays you big
money if you become disabled. You cannot purchase that. Banks look for disability because there are
more disabilities where you don’t die and you lose your business if you can’t afford to go on. Just a real
quick thing here. A lot of people get very successful at age 50 or 48, and I don’t like to toot my own horn,
but I’m doing okay. But what I’m saying is, if something were to happen, if you had a heart attack or
diagnosed with cancer or whatever and you couldn’t go on, the disability would kick in and you’d still be
able to go on. But what I’m saying, is it becomes very hard to buy when you become 55 and over and
start thinking about this.



9

Eckert: That’s true. Life insurance, disability insurance, even critical illness insurance is all based on age
and health, so those are two things usually against us. Disability insurance is most times overlooked. I see
very, very few business continuation plans, succession plans that have any type of disability insurance.

Mello: Because that’s what the bank is looking for. You can buy insurance to die with but the disability is
the thing you cannot buy when you get in a position that you need it. 

Eckert: It’s going to be based on health. There are many, many different insurance companies out there
from which to shop around and buy the insurance. But the disability insurance is very important. For
example, if you were sick or you were injured and you weren’t working, then wouldn’t it be nice to be
able to be paid a monthly income so you can maintain your home and your standard of living through an
insurance policy? And the money that you were taking out of the business you can leave in the business.
You can maybe use that to hire, promote somebody else. Buys you some time.

Mello: What you are saying is good. But, I’m trying to talk to the younger fellows in the business. When
you write that into your business plan, as far as your disability, when you buy it younger, the premiums
are much cheaper and it becomes a big asset to the company as you get older. Because you can write them
off all the way down the line and then when you can’t buy it, you’ve got it. You also can get paid in a
corporation and collect a big disability if it’s set when you buy this policy. So, I could be on the payroll
on my company and collect my disability at the same time because that’s the way we bought the
insurance. And it’s much cheaper. But when you start getting into 50 – 55, the doctors and all the lawyers,
all these policies you can’t buy anymore. So, what happens here is that you can’t buy it. That’s what I’m
trying to say. And what we’re supposed to be doing here is to plan succession is to try and get the
younger group to think like they are a little older. People always told me, Dennis is 30, going on 65. He’s
thinking about things 30 years from now. But when you get there, it’s a good feeling. 

Dvoratchek: You’re right, Dennis, and that’s the whole concept of this discussion is we need to take care
of these things now. Don’t put it off till some time in the future. 

Ted Johnston: As an older person, as you’re going to get your life insurance, if you’re buying new life
insurance, this is the time where you pick up your critical illness insurance because if they are okaying
you for the life insurance, that’s the criteria they go for critical illness and we just went through this whole
situation because we were looking for some very large numbers, based on your experience in life
insurance. And the first thing my insurance broker said is, let’s look at critical because as soon as they
okay you for life your critical kicks in. Don’t go for it six months later otherwise they want to retest you
for everything. So, if you’re going to be okay for life you’ll be okay for your critical illness insurance and
that’s a big factor. 

Dvoratchek: That’s correct. I had some old policies I turned in recently and the life expectancy age chart
for life insurance calculations had changed a couple years ago and the life expectancy was extended out.
It is possible that even though you are several years older, you could buy insurance cheaper today than
you could a few years ago. You may have older policies with premiums that are higher than a new policy
because of the adjustment in the life expectancy chart.  

But we need to wrap up on this and get into the discussion.

Real Life IRS Challenges

Eckert: There’s a page here I want everyone to take a look at. It says down here on the bottom, page five.
It’s not in order, obviously, but it says page five. These are real life IRS challenges of individuals who
own businesses. The first box talks about two businesses that did not have an agreement. They didn’t
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have a process. That’s what we are talking about is a process, on paper, that you and your partner agree
to. Basically, the first one was an auto dealer. His estate estimated per share cost of $536. The IRS valued
it at $700 per share, because the IRS wants you to pay more in tax. So, it can increase the value. The court
decision – had to go to court, attorneys, fees, time – the court decision was $630 per share. Same thing
with the real estate developer. His estate, his spouse, his heirs, valued his business at $50 per share, IRS
was $100 and court decision was $100. So, if we flip down to the bottom. Two businesses that actually
had a process, in writing, that was up-to-date. The first one was an advertising agency. The price on the
business in the buy-sell agreement was valued at $123 a share. The IRS came in and wanted to value it at
$349 a share and, again, the court decision still was in favor of the business owner at $123 a share.  And
there’s another example in here also. 

Next page just talks about different ways to fund a buy-sell agreement. Obviously, you can pay cash for a
business; you can create a sinking fund; you can borrow money; you can make installment payments over
time or you can have some insurance. Life and disability insurance. Typically, it might be a combination
on a couple of those. We had a mention of critical illness and I’ll just mention what that is because very
few in the U.S. have it; it’s very popular in Canada. That’s an insurance policy that if you have an event
that happens to you, an event, like heart attack, angioplasty. There’s actually 12 events and if one of those
happens to you, you get paid right then and there, up front. It’s not like disability insurance where you’re
not working, you have to typically wait three months and you get paid on a monthly basis. Critical Illness
is a type of policy that heart attack, stroke, cancer, angioplasty, bypass surgery, if one of these events
happen to you, you get a check up front, immediately, tax free. It’s really cool stuff.  

Many insurance companies put in here the chances of becoming disabled. The chances out of 1,000 of
being disabled prior to age 65. So let’s say you’re in your 50s and there are two people in your business.
You have a 590 [out of 1,000] – over 50 percent – chance that one of you is going to have some type of
event that disables you before you're 65. Again, it could be heart attack, stroke, and cancer, something of
that nature. What we’d like to do now is go back to the very beginning of our packet and go to page 3 and
this is for the tables to work on. Yes, question.

Tim Beckman: This is a little generic, it’s a given that if you’re in a partnership things are a little more
complicated and I think the focus of this session will be, especially to help partners. But if you could
differentiate advice for those that are sole owners occasionally, because, again, most of this is about
partnership issues, I think. But sometimes, if you could say something about what happens if you’re just a
sole owner.

Eckert: Let’s talk about that for a moment, because that’s a really good point. Thank you for bringing
that up. What happens if you’re a sole owner? How does this apply to you? One of my businesses, I am
the sole owner because I’m the only one who has a portfolio manager securities license and that generates
a good amount of revenue for my family. So, if I were to pass away today, I’m the sole owner of that.
That basically, would cease to exist. So I have enough life insurance to replace that income stream for my
spouse and I want that to continue. But also, if you’re a sole owner, what you can do, is maybe there is
somebody else in your community who owns a business similar to you. And in fact, I was just in Hawaii
and we were talking about this at some of our national conferences. And that is, setting up a buy-sell
agreement between two people who own separate businesses. So if something were to happen to me I
would like not just the business to continue and the employees to be employed and so on and so forth, but
I’d want my spouse and my family to get some value out of that business. So maybe there’s somebody
across town who owns a similar type of business that you can have some discussion with and even put
together some type of document that says if something happens to me, George in the next town over who
owns Concrete Sawing and Drilling Company can buy my company. And here’s what we can buy it for,
and so on and so forth. That can actually be written in some type of document between him and you and
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you can even fund it temporarily with some insurance – just some inexpensive term life insurance.
You’ve created a market for your business. 

Dvoratchek:  If you’re a sole owner and you die without a valuation on your business, the IRS is going to
value your business, which is often higher than you would have valued it. So, you still want to go through
that valuation process as a sole owner. This valuation gives you a defense for when IRS comes in and
says, no, it’s worth three times what it really is. 

Eckert: So, I have a meeting when I get back to Kansas City with another portfolio manager in the city
who is actually a competitor of mine. But if something were to happen to me, I’d want that business to be
purchased by them, and vice versa. So, we’re going to start working on putting together an agreement
between the two of us, even though we’re not business partners in the same business. 

OK, Let’s go to the first question.

Question 1. Do you currently have a Buy/Sell Agreement? In addition, do you currently have a key-
employee agreement? Are they in writing? Have spouses signed off on the agreements? Have you
fully funded the agreements? 

Eckert: Each table, make a poll and just kind of report where the table is at. We’ll spend about five
minutes in discussions and then have one of your guys come up to report where your table is at. 

Question 2: What obstacles do you think you have to overcome to create a business succession
plan? A team to complete your business succession plan properly would include? 

Why don’t you discuss both questions at once. Why don’t you, because of the time, complete page three
and then go to the second question and take on that discussion too. So, besides that first page, flip over to
question two, and if you guys could put together what feel would be a good list of people that you would
want in place to succeed.  And then if somebody from each table, when you’re done, could come up to the
microphone and give us an idea of what your discussion and any key points you felt. So, we’ll be back
here in five minutes. 

Dvoratchek: Could we start back there with your table, Rick Norland? Can we start with your table?

Rick Norland Table: Do you want to know what we had for the percentages here?  On the buy-sell
agreement, I think we were 100 percent around the table. Excellent. But I’m not sure that we were 100
percent in writing, because we were off target on some other things here and didn’t get the total numbers.
Key employee agreement, we were about 50 percent and that same 50 percent had in writing. Whether it
was fully funded, that was a question. Does it cover it by insurance or how is it all funded? That was a
real question. My response (Rick Norland) was that my advisor is sitting at the head table and we haven’t
had our meeting yet. So, I don’t know. And then the spousal acknowledgement, that’s what we were
discussing about when you called time so I don’t know where we set on the spousal agreement. 

Dvoratchek: Let’s see, Ron Van Zee’s table there. Somebody from that table? 

Ron Van Zee Table:  In our group, we have kind of a different situation. We have more management
people at the table than owners and a couple sole owners. So, buy-sell agreement, not good at our table,
very few if any exist that we know of, in writing so that goes without saying. Key employee, I know we
do have it and I think there is only one at a table that knows it exists in writing. Fully funded, as far as we
are aware of, yes it is. Spouse acknowledgment. No, it’s not, it doesn’t pertain.
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Dvoratchek: Were you able to get to question two?

Yes. What obstacles do you think you’ll have to overcome? Like Russ Squires said, The biggest thing is
to quit procrastinating about it. Just do it. That’s the biggest obstacle. Just sit down, have the discussion
and get it done. The team you need to complete it: financial consultant, lawyers, accountant, children or
successors, partners, key employees.

Dvoratchek: You want to go, Kellie?

Kellie Vazquez: First of all, I want to thank my table for nominating me to do this. And we mostly have
buy-sell agreements.  But Bennett Jones, we’ll need your card. He has nothing and he does need some
help. He has no idea where to start. Those of us who do have buy-sell agreements, they are in writing. For
Susan, she’s just gone through it. She has been through this twice, and Skip, he just went through it on
Monday. I think only one of us had a key employee agreement and I believe it was in writing. And our
programs are fully funded. We do have some spousal acknowledgments. On the second question, the
reason that Bennett hasn’t done this is because he does not have time. He needs to find the time. He needs
to get his… A lot of us thought that one of the obstacles is the relationship between the partners and
having strong enough relationships to go through this process. And also, trying to find a way that if
something were to happen to the owner for the family to be able to sell the business. So, finding that other
company or person to buy it. And then the team, we agreed with your team of the CPA, personal
accountant, estate attorney, financial planner, and the business advisor. 

Dvoratchek: How about if we go to the back? Dennis, your table. 

Mello: I think we’re getting a little redundant here because we’re all about the same. Buy-sell agreement,
we had two people that said yes, five that said no. They were also all sole ownerships at this table. In
writing, two said yes, five said no. Key employee, three said yes, four said no. In writing, two said yes,
five said no. Fully funded, one yes, five nos. Spousal agreement, two yes’s, four nos. And then getting
into the obstacle course here, we got the tax lawyer, and these are fine and honest people. Because we can
hire and you can call up somebody, but if you’re going to find someone that is honest, you get a tax
lawyer, an investment guy, evaluation of your company, sell business to your competitor – I mean I’d
love to be able to do that – insurance agent, and how to fund on the long term. And then number one is
getting time to do all this and sticking to it, and then making a family agreement and then we seen some
cash flow restraints to get this all going. 

Dvoratchek: Very Good. Greg Broom, your table, please?

Ed Loftus from Southern California: Our table was not quite as well prepared as other tables. We were
primarily without buy-sell agreements, of course they weren’t in writing, we don’t have key employee
agreements, and I think people have talked too much. We have a spouse here. That helped. We didn’t talk
about it in great detail but it was pretty clear in the discussion that it’s really just a function of knowledge
like you talked about. Being really able to know there is a problem before you go to try and solve the
problem. Today’s roundtable really helps our table quite a bit because it really illuminates the fact that
there is an issue to go after. Second one it seems to me is just time – making it a priority. One thing we
really need to review is how are we going to establish that this is an important thing to do. As compared
to just something to do later. So our table, we’re going to go back and do some work. 

Eckert: And this front table here?

Jim Duffy with Duffy Concrete Cutting: I’m the only person at our table that has a partner, so I’m
speaking for myself. To make it quick and short. We have everything covered on the first sheet regarding
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buy-sell agreement and everything is in writing. The only thing we don’t have in writing is spousal
acknowledgement. My wife is actively involved in the business, so she’s well aware of what we’re doing
and what’s going on. My partner and his wife probably don’t talk about it very much. She knows she’s
going to be taken care of, that’s all she knows. She doesn’t know how much money, or how much she’s
going to get. I have little concerns about that because his oldest son is an attorney. So, if he doesn’t agree
with what we’ve agreed on, that could be an issue. So, I’m not sure how to handle that. Other than that,
it’s been five years since we evaluated the business. So that probably needs to be updated. Especially the
blue sky portion. As far as the obstacles to overcome, everything that Dennis talked about are the same
things we talked about. So, rather than repeat that. That’s what my report is. 

Eckert: Okay, very good. Let’s go ahead and continue. Let’s go to third question. 

Question: What are the benefits of having a properly drafted and funded business succession plan?
Who are the following people? So, let’s take another five minutes and have each table work
together. This is your time to pick a different spokesperson for your table, if you’d like to. Let’s talk
about the benefits. Let’s say you do have everything in order. What are the benefits to these other
people? 

Dvoratchek: Alright, to keep this moving along. Rick, if your table could come up with your answers.
Okay. Mr. Ron Dailey. 

Ron Dailey: Well, on the first question of partners. I think, yes, everybody did have a succession plan
with the partners. On the spouses and children, it’s kind of a mixture. I’m trying to do that but I lost your
card, Bill, so, I’m trying to do that, so I need to get your card. The way we understood the question on, are
your employees aware of a succession plan, and I think of those of us who have a succession plan the
employees are aware of it. That they feel they’ll have a job if something happens to us. With the
customers, it’s kind of a 50-50 at the table. The ones of us that have a succession plan, some of the key
customers know that we have that. And same things with the banks. 

Dvoratchek: Tom Stowell, your table?

Eckert: And again, [what] we want to focus on is: if you do have a business succession plan, what are the
benefits of that to these people? 

Mello: Okay, well, on the first one. It was a smooth transition, we think that you feel more comfortable
having that as a benefit and to have it in writing, and lower cost. And for the spouses and children,
security and income. We don’t want to see the children get caught up with the partners in any fights. So,
with the employees, it was job security and maybe giving them an option to buy. Customers, it was
continuity of service to do the job. And the bankers - they’ll all sleep better. 

Dvoratchek: Very good, thank you. Ed, are you still the representative from that table?

Loftus: I feel bad following this guy. For us, because we hadn’t really had these agreements done, but we
could talk about the benefits of them. We think if there are partners, mostly it is to avoid disagreements in
the future. It’s more of a future look, instead of a past look.  For the spouse and children, again, it
provides clarity and a plan, so that our spouses and our children can really see that post our death or
disablement, there’s something that can happen. Our employees, we have some union employees who
think of the union than not but just understand a potential future that our employees can have on a go
forward basis. Didn’t think [it] was that big of a deal [to our customers].  Maybe just a function, on how
we looked at it. And our bankers, like he said, some benefit, sort of depends on how the amount of money
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they’ve loaned us. Some guys don’t have very much loaned, they don’t care, some guys have a bigger
loan, maybe they care. 

Dvoratchek: Thank you. Aaron Louisell, your table.

Aaron Louisell: It’s Louisell. He doesn’t care. Better than Lou-weasel, which I get. I’m uncomfortable
with that. Again, we don’t have any partners at our table, but really kind of echoing what everybody has
said. Security and clarity is the primary component, for partners, for spouses and children, for employees.
Just the fact that there is something in place so everybody can, like Dennis said, sleep better. As far as the
customers go, I kind of agree with this gentleman here, that they probably shouldn’t even know. If things
are done properly the customers wouldn’t necessarily even know that there was a transition. That’s our
report.  

Dvoratchek: Thank you, Aaron. Kellie?

Vazquez: Hello. We agree with the rest of the group that the partners its clarity and assurances of the
agreement for business continuation. Also, spouses and children – inheritance. And we also want to talk
about participation options. One person at our table had a no-spouse agreement. Therefore, the spouses
would be bought out. They could not enter the business. And then owners should outline and layout what
the kids will get. Like if it’s within their personal will or if you have a family owned company, within that
buy-sell agreement. Employees – no details to the employees just as an assurance that the business will go
on. Customers – one thing that we thought that the companies should do is allowing the customers to
meet more than one key person from your company. So, if you were to die, they would know other people
actually help you run the business and they know those people, so they can be assured that the business
will go on. And then, one thing that we learned is that American bankers, they want to know everything,
so you want to give them all the details, so they will be assured that things will go on. Canadian bankers,
they have you have insurance policies to cover your debt, so get those insurance policies out. 

Dvoratchek:  Thank you. Tim, are you the spokesman again? 

Tim Beckman Table: (Responder not known but Not Tim Beckman) Okay, on the partners, peace of
mind, agreed terms ahead of time, taxation issues. The spouses and children will share responsible roles,
if they are involved, and taxation issues. As far as employees, it would be stability and continuation of the
business. And again the customers, we didn’t feel it was important to share with the customers. And the
bankers, it would be business stability and continuation. 

Dvoratchek: We’re down to about 12 minutes to go here. We’ve got two questions left, and then we
wanted to go through one of these case studies. I don’t think we’re going to have time to do all that, and
then there’s going to be some questions afterwards. Just, quick, from the group, do you guys want to skip
the last two questions? Case Study? Okay. 

Eckert: Okay, let’s do case study number one. Real life situation we’re dealing with. Harry, age 55, he’s
the owner of XYZ Company and has three children. Harry’s oldest son, Steve, is the company’s vice
president and he’s worked for the company for 15 years. Harry has other children, John and Sara. John is
a free-lance writer, Sara is a stay-at-home mother. They’ve never been involved with the business. Harry
is doing his estate planning after attending this conference and he wants to treat his children fairly. Now,
fairly might mean different things, because people have different needs, or it just might mean same dollar
amount. You determine that. Suggest ways for Harry to accomplish his goals with his three children. 

Dvoratchek: Do you want to work among yourselves at the table or do you want to come up with open
discussion on this? 
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Eckert: Open Discussion, okay.

Dvoratchek: Then you have to come up to the microphone though. Or we can repeat your question. 

Eckert: Two people said, value the business. That would be a fabulous place to start because you’re
dealing with assets – you need to know how much it is worth.  What else?  And how would you do that?
How would you fund it with insurance? Okay, so you would want the oldest son, who runs the company
to receive insurance to continue to run the company. And he’d own it. He’d run the company and he’d
own it. But then you’d want insurance to go to his other children, so they’d be treated equally. Remember
they’re not involved in the business. And the business is, most likely, Harry’s most valuable asset. And
that’s how they’re getting their share of the estate. So, the insurance helps to provide liquidity and parity.
Parity. Good word. 

Mello: I was hoping that someone would think about Harry’s wife. What about her? She’s not mentioned
for a particular reason. You have to wonder if she is involved, if she’s here or not. Okay. So, let’s say that
Harry has been married for 40 years. And how much is the business worth?

Unidentified Participant: One of the first steps would be to value the business.

Eckert: Okay, so your thoughts? If this is going to be a long answer I’d prefer you go up to the mic,
because we’re going to have to repeat it otherwise it’s not going to get in the minutes from this group.
Right. Your comment was that you have to have estate planning prior to be prepared for. Stuff like that. 
You really do, because again, the business is an asset. It’s just like estate planning with your IRAs. What
are you going to do with your IRAs? Or if you have a 401k plan. Or if you have your home, or if you
have a vacation home. Your business is an asset. Typically, again, it is your most valuable asset. And it’s
an income-producing asset. So, it needs to be part of your estate plan and treated as an asset. 

Dvoratchek: Another thing you have to take into consideration here, is if he passes it to his wife, there’s
no tax consequence. But in this case study, he’s passing it onto his kids. If this is an eight-figure company
he’s going to have a huge tax consequence. And so it might be, like you said, estate planning, putting an
ILIT together, some type of pass through, to where the taxation, once you get beyond – I forget what it is
this year, but it’s two million dollars – once you’re beyond that tax rate money above is incredibly high
and it continues to go up until, what, 2011? 

Eckert: Until 2009. The estate tax will go up to three million dollars per person. That just means that if
you die and pass money to a non-spouse, such as your children, you can pass three million dollars of net
worth of assets estate tax free. But it has to be coordinated with a will and trust and correct beneficiary
designations. There are lots of tools. There’s another tool called a family-limited partnership, we refer to
it as a “FLIP.”  It’s a technique where the father, Harry, can retain the ownership of the company, voting
stock, control. But he can also “gift” over time, as his son Steve is working in the business and he does
eventually take it over, he can actually gift shares of the business to him, non-voting. That’s where the
value of the business can increase so it’s not in Harry’s estate, it’s in the next generation’s estate. Yes? 

Johnston: So, when he buys out this business with the insurance and the two other children get their
money this is a lump-sum payment. Now, the son is left with the business and you hit upon it. This is a
continuing cash cow. So, even though they valued the business at this particular moment at such-and-such
a price, he’s also receiving a benefit year after year after year. There’s a little lack of parity there, so you
have consideration on that? 
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Eckert: See, this could be a difficult subject, that needs to be readdressed as your business changes, and
your relationships change and values change. Also, we assumed that John and Sara would receive some
life insurance proceeds, so if they invested those wisely, that would provide them with an ongoing income
stream.  

Susan Hollingsworth: The other thing about this issue, is who pays the estate taxes that the business is
worth more and it’s not transferred to the wife? 

Eckert: Actually, the estate does.

Hollingsworth: I know the estate does, but where does the money come from? 

Eckert: It comes from… The money to pay the taxes on the estate comes from an asset in the estate
somewhere. For example, we’re dealing with a situation where a gentleman died, and his assets were
passed to his spouse. His spouse recently passed away, and now the estate is going to the children. And in
the estate, there’s a building, a commercial building that is fully rented and kicks off income. There’s a
lake house, there’s an IRA, that’s a tough thing to deal with. There are checking, savings, and other types
of investments to the tune of four million dollars. Two million will be able to go to the children, estate tax
free. It’s the other two million that’s subject to estate tax at 50 percent. So the children are gathering,
currently, with the attorneys figuring out which asset they want to sell. Because the tax is due in nine
months, in cash. For one generation to another. So, if there is not planning done, the business could be
liquidated in order to pay the tax. So, this particular family is going to… they want to keep the building,
they want to keep the vacation home. And they also want to keep the IRA, because the value of the IRA is
[included] in the estate for the estate tax. Also, when you take money out of an IRA you have to pay an
income tax. It’s taxed twice. So, they want to keep the IRA as a beneficiary IRA for the children. And the
children will take out distributions over their lifetime. So, everything else in this particular family is going
to be liquidated to keep the IRA, the vacation home and the property. 

I want to mention a real quick story of two guys named Joe. One guy did all the planning he needed to do.
Therefore, over the generations his wealth went to his family. Through the generations, his family has
been involved in public service and that Joe’s last name was Joe Kennedy. We all know about the
Kennedy family. There’s another gentleman named Joe and he did not do any planning. Even though he
had an extreme amount of wealth and the opportunity to do planning, he didn’t do planning. His name
was Joe Robbie. Does anybody know who Joe Robbie was? The owner of the Miami Dolphins. Used to
be the owner of the Miami Dolphins. The family had to sell the Miami Dolphins franchise, and I think it’s
called the Cingular Stadium today. Okay, two questions in the back. 

Eckert: So, the question is, the son, even though he’s been there for 15 years, is not the heir apparent. He
doesn’t have the confidence or the skill level, the maturity to run the business. So, what do you do then?
Tough question. I guess, if Harry was married to Sally, you know maybe Harry wants Sally to own the
business and keep Steve employed to run the business, help run the business, and maybe there’s enough
liquidity in the estate, insurance where then Sally can hire a chief financial officer to help run and
maintain the company. I guess it is all a matter of what does Harry want to do with the company. Does he
want to keep it in the family or not? That’s kind of a crossroad of everyone’s decision. Yes? 

(Inaudible)

Eckert: There would be other alternatives of what you could do, but in your scenario, that would be the
ideal candidate for selling to a third party because your kids aren’t qualified. Because in some situations,
generational change, you’re better off just taking the money outside and burning it rather than handing it
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to your kids. That doesn’t always happen, but there are companies where you’ve heard one owner builds
it and then they turn it over to the next generation and then within three years it’s destroyed. 

Dvoratchek: I think we’re out of time here. We appreciate your input. Hope you got value out of this.
Also, there will be a survey that goes out at the end of the convention. Make sure you fill out the survey
because your feedback is important. 
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