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INTRODUCTION
This roundtable will help you learn the language of one-sided contracts and the benefits of
understanding the fine print in an effort to raise awareness of some of the possible pitfalls in
contracting. 

Glenn Purdue: I want to talk about the two thorny problems of contracting that are always with 
us – additional insured and indemnity clauses.

Additional Insured
I am sure there is not one of you in here that has a comprehensive grasp of what “additional
insured” actually means. That includes me most days, and also virtually all of your customers.
“Additional insured” is an end run around your contract with your customer to the pot of gold.
You are all familiar with a liability policy. That is a contract between you and your insurance
company wherein your insurance company says if you are legally liable for a loss to another, they
will step in and reimburse you. That is premised on it being your fault, also that the losses
involved are sudden and accidental events for which you are legally liable. Additional insured
almost turns your liability policy into a casualty policy. A casualty policy is that which applies
when a windstorm comes along and blows the roof off of your house – no one is at fault and the
insurance company will pay to fix it. What I am getting at is that you can have the greatest
contract form in the world, one that says the proper things. Then at the tail end you can see the
customer has added that you will make them an “additional insured” on your policy “for all losses
arising out of your work.” What does that mean for you? It means that regardless of fault, they
will make an end run right around your contract directly to your insurance company to have your
insurer pay for something that happened without any fault of yours – maybe someone else’s fault,
someone who did not pay the premium.  

Here is a pretty typical contract requirement on “additional insured” and making your insurance
“primary and non-contributing:”

The policy shall name Contractor, its officers, employees and agents and all parties
required by the Prime Contract as Additional Insureds (hereinafter collectively
“Additional Insureds”). The policy shall also include a cross liability or severability of
interest clause and shall be primary and noncontributory insurance for all acts or
omissions or any other liability of Additional Insureds arising out of Subcontractor’s
operations performed for Additional Insureds or use of premises, equipment and
facilities of Additional Insureds.



Look at the fifth line down: the key words are “arising out of Subcontractor’s operations
performed for Additional Insureds or use of premises, equipment or facilities of Additional
Insureds.” What does “arising out of operations” mean? It varies state by state. First, let’s look at
an actual event. 

Cutter signed a contract with General, a demolition company, to assist General with removal of
decking on an interstate highway bridge.The contract contained the provision above.

General laid out a grid for Cutter and directed Cutter to saw 9 1/2 inches into the slab, beginning
with three coupons for testing. Cutter complied and the coupons were removed without incident.
General then directed Cutter to cut all lines on the grid that were laid out, at the same depth,
which Cutter did. Cutter played no role in the layout and was not aware of the basis that General
used for layout.

General used a very old “as-built” to lay out the cuts. As it turned out, the as-built covered only
the approaches to the bridge, not the truss-supported deck spans. The concrete had been in place
many years and was worn down in the heavily traveled areas. As the sections began to be
removed, General discovered that supporting steel had been cut in depths ranging from a light
scratch to full depth through 1½ inch plate (most cuts were about 3/8 of an inch to ½ inch) and
there were more than 100 steel cuts! General estimated repair costs at $380,000 and demanded
that Cutter pay.

Cutter was insured by the CSDA Insurance Program. I immediately retained a top-flight forensic
engineering firm and dispatched them to the bridge to document what had happened, before the
repairs could begin. An engineer measured concrete thickness, cut depths, listed and
photographed each instance of damaged steel and provided a written report.

General claimed that Cutter’s operators should have known they were into the steel while cutting,
and should have stopped. After a lot of discussion, General largely abandoned that claim and
shifted its focus to the additional insured provisions. General claimed:

• The damage was “arising out of” the Cutter’s work. In the particular state, the legal
definition of “arising out of” was the same answer to “did you get out of bed this
morning?” if the Cutter’s blade cut the steel. (In a few states, we might be able to argue
that the damage did not “arise out of” our cutting as instructed, but instead arose out of
the General’s failure to adequately investigate the layout.)

• The damage resulted in an obligation of General to Owner to repair the damage.
• Even if Cutter was not at fault in any way, Cutter’s insurance company must pay for the

damage under the additional insured contract provision, without any payment by
General’s insurance.

Astounding! We have to pay even though we did nothing wrong! And the damage was caused by
the negligence of the General. We denied the claim. General got some business friends into the
repair and completed repairs for under $200,000 (not the $380,000 they claimed). The Cutter’s
insurance split the cost with the General. Eventually, Cutter regained General’s business.

So that is what additional insured means – LIABILITY WITHOUT FAULT. A complete end-run
around allocation of risk otherwise contained in the contract. Cutter’s General Liability Policy
becomes, in effect, a “casualty” policy – like a windstorm event, like if the roof of your house
blows off during a windstorm.  If something is damaged “arising out of” its work, even without
insured’s fault, insured’s insurance will pay.



What can you do to avoid this situation?  There are several approaches.

• Ask your customer if he or she thinks your insurance should pay even if you do
everything right. Usually you get a “no.” Then point out that the language says that you
have to pay for the mistakes of others even if you have NO control over them.

• Insert the word “negligent” by pen-change, so it reads “…arising out of Subcontractor’s
negligent operations performed for Additional Insureds….” Also you need to change the
“primary” part to read the same.

• Your insurance company should use a certificate or endorsement that creates the
additional insured obligation so that it pays only for your legal fault, or at least does not
pay the additional insured for its own negligence. Sometimes the customer’s contract
form will demand that your insurance company use a particular form for the additional
insured – such as a “CG 20 09 03 97”or another form that does not provide for the “outs”
above; it puts you in the bridge case. Very often the customer will accept your
endorsement form however, without reading or questioning it.

The CSDA Insurance Program’s policy form (now; it did not in the case above) provides that the
additional insured is not covered by insured’s policy for losses to the extent that such losses arise
out of the negligence or other legal fault of the additional insured (your customer) itself. You can
see how this would have given us much leverage in the bridge case.

Indemnity Clauses
What is an indemnity clause? This is another thing that is overbearing in many contracts. The
purpose of an indemnity clause is to change the way liability for a loss would otherwise be
handled under law. Over the last five hundred years, we have had a way of allocating losses to
people at fault. We generally allocate them proportionally to those at fault. If you make a mistake,
you fix it, but you do not have to fix damage caused by the fault of others. So what is the
indemnity clause? The purpose is to change that line of thinking. The only reason it can be in
there is because the guy that puts it in wants to change the last 400 years of “common law” (law
made by the courts.) 

Contract forms provided by customers often contain one or more “indemnity agreements.”
There may be a titled provision and, also, more indemnity provisions may be “buried” in
other places in the contract.  What is the purpose of these? What are you insured for?  How
should they be handled? 

The purpose of an indemnity agreement is to change the way liability for a loss would
otherwise be handled under law. In most states if there is no contract provision to the contrary,
the determination of who is responsible for a loss is based on state statutes and English common
law principles – the person at fault pays to the extent he/she caused the damage. The only reason
that a customer asks for indemnity provisions is because he or she does not want their relationship
with you to be governed by the law; they want things their own way. Sometimes this is fair but
usually it is not.

An example of a commonly seen indemnity provision includes this language or something
close to it:

“Subcontractor (you) will defend and indemnify Contractor (your customer), its customer,(and a
lot of others) from and against all claims, losses, (etc.) arising out of (your work) and also from
(claims of your employees who are injured) regardless of the relative fault of Contractor, except
as to those losses caused buy the sole negligence of Contractor.”



Most of the indemnity agreements that customers push in front of you are not justified.
They attempt to transfer what should be your customer’s responsibility under law onto you.

Many states have statutes that provide limited relief from one-sided indemnity provisions. For
instance, state law may provide that in building and construction contracts (as those terms are
defined by the particular statute), a contract provision that attempts to transfer liability for the
fault of one party onto another is unenforceable in court. Such laws have conditions however. DO
NOT BET ON SUCH RELIEF. There are too many “outs.” One such condition to watch out for
is one that excludes contracts from the protection of the anti-indemnity law if the party to be
charged with the liability agrees to insure its obligations under the contract (even if it does not
have or cannot buy such coverage.) In Florida, for example, your customer can completely dodge
the anti-indemnity statute by stating in the contract that $1 of the fee paid to you is
“consideration” for the (unfair) indemnity clauses.

General liability insurance policies usually contain some degree of “contractual liability”
coverage – this is what may move in to insure the indemnity agreement. Few policies, if any, will
insure your agreement to defend and indemnify your customer from its sole negligence, so watch
out for that.

How can you protect yourself?  
Many customers include onerous provisions that they have copied out of someone else’s contract
form and they do not really understand what they are requiring.  

• Asking your customer’s project manager if he really thinks it is fair for you to have to
respond in money damages caused by customer’s fault may allow you to amend the
indemnity with a phrase such as “except for those losses that are the fault of [customer].”

• Or perhaps you can insert the word “negligent” so it reads something like this “…defend
and indemnify customer for all Subcontractor’s negligent acts arising out of the
performance of the work.”.

• A better result is to agree to bear losses as provided by law. Why not use the statutes of
the state and the common law developed over hundreds of years? The only answer that
can come from your customer is that he or she wants an unfair benefit; HE OR SHE
WANTS YOU TO BE HIS OR HER INSURANCE COMPANY. You probably did not
know you were in the insurance business and you did not build an insurance premium
into your price. Offer to strike out the indemnity provision totally and let the law decide.
In most cases, you will be far better off under state law than under a one-sided indemnity
agreement.

Unfortunately there is no encyclopedia of solutions because there are as many ways of putting a
liability-transferring provision in a contract as there are canny drafters of contracts.  

• Review your insurance policies to know what is covered. 
• Develop your own contract forms using provisions that you would sign if you were on

the other side of the table (another of my common arguments to a customer project
manager is that we would sign this form if we were on the other side of the table.) 

• Get some training for your project managers from someone who understands the
contracting relationships in your industry. 



DISCUSSION TOPICS

1. Name contract clauses that have caused you problems in the past and how you
overcame the problems.  

2. What items have you seen in contracts that you think could become a problem for other
contractors such as indemnification clauses, special wording on Certificates of
Insurance or wording that requires you perform work before you receive a change
order at the Contractor’s discretion?

Table 1: “All work, as per plans under your scope of work.” That can include many things that
you don’t easily find on a set of prints but that you can still be responsible for. Indemnifying
architects agreements – specifying our scope of work instead of plans and specs and attach our
proposal as an attachment.

Table 2: Some people see “equipment seizures for lack of performance” in contracts where a
general or contractor can take your equipment and finish the job. Another issue might be “issuing
waivers of subrogation” – we are not sure why customers require those since everybody holds
insurance and waivers end up costing us additional money in addition to insurance premiums. We
see “liquidated damages” every now and then and we cross that out. Being from California, we
have a real problem with additional insured – we are required to send the contract exactly as they
want it. We can’t change it. 

Table 3: We didn’t like any terms on any of our contracts. They are totally one-sided and lacking
in reciprocity. One thing I did not hear mentioned is “all your workers and all your subcontractors
workers are legal.” That is going to be a new clause certifying and guaranteeing – excepting the
risk, especially with some of the laws local and federal governments are thinking of passing as far
as disbarment of contractors if they have any illegal workers on their project. Even if you have
done your part with the forms and social security cards – it could still be your responsibility if
that information is wrong. One solution I didn’t hear mentioned is OCP’s, or owner contractor
protection policies. A separate policy paid for sometimes by the owner or general contractor that
we don’t want to pay for in our own policy. If there is a claim, it keeps it off of your experience
modifier and provides another option to indemnification clauses and additional insured. Also,
look out if something happened on one project and they were not happy. They can then turn
around and decide to not pay you for another project that is going well.

Table 4: We discussed “primary non-contributory” – when they are requesting that in contracts.
Waiving subrogation as well.

3. Are you getting signed proposals or a signed permission to proceed before doing your
work which discusses lay-out, hidden utilities, and do you have a different form for
bridge work?

4. What is your company policy about protecting openings and how do you enforce the
policy? 

Table 1: I think most of us have proposals that exclude a lot of things and give us the
responsibility to locate them. But that is not to keep general contractors from back charging us for
it. Particularly conduits - there doesn’t seem to be any codes for where they can put electrical
conduits. We have actually had people withhold money from us when we clearly said we are not
responsible for it. As far as temporary protections, we try to exclude that since we think that is
more the general contractor's responsibility. 



Table 2: With getting contracts signed, even good customers often slide. We also have exclusions
and contractual terms, on job tickets and invoices, but those get signed after you have done the
work. One person has a Job Safety Analysis (JSA) form that they make general contractors sign
right when they get on the job. Moving on to the next question, protecting openings – we know
we have to do it while we are on the job. OSHA requires us to do it for a period of time after we
have left the job. How long do we have to protect openings to protect ourselves from liability? If
we have left a job site and some other contractor comes onto the site after we did the work and
someone gets hurt, then we are held liable because we did the work. How do we protect ourselves
against that?

Table 3: Currently, except for the exception with concrete scanning, none of us were getting
authorization to work or signed permission to proceed. Most of us have on our work tickets
exclusions including layouts and utilities. However, if they get signed, they get signed at the end
of the project. As far as protective covers go, we have them in place before we leave. Most of us
make that the general contractors responsibility but we don’t leave the site until they are covered.
Slurry was a topic – most of us have added slurry language and try to make slurry removal the
responsibility of the general contractor as much as we can.

Table 4: Why don’t we write a contract that says that we will work with you and we will sign
your contract and give you everything you want. In return, we give them our contract to sign that
says we are not responsible for this opening or we aren’t responsible for slurry removal. The only
other thing is if you do a quick job quote and you get called out, fax it over, get it signed and get
it back before you go out to the site. That shows they are agreeing to the price and agreeing to all
of your exclusions before the job starts.

5. Have you experienced contracts asking you to cover items outside you normal insurance
coverage such as pollution, mold, or an owner’s protective liability policy? 

6. Do you see a need for the CSDA to develop forms to be used for proposals, disclaimers,
and authorization to proceed?  Is so, are you willing to provide information and
describe what needs to be included?

Table 1: That is going to be a yes and a yes. The only thing that we see as an addition is the
slurry. Skip Aston recommended wording it as “What do you want me to do with your slurry?” or
“How would you like me to dispose of your slurry?” The consensus with us is that we would like
CSDA to do more about proposals, disclaimers and authorizations. 

Ron Dailey: The owner’s protective liability policy is kind of a new thing that has come out. It is
wanting an insurance policy other than your insurance policy. 

Table 2: Regarding specific things outside the normal insurance coverage for pollution or mold,
no one has had an issue with that, but definitely with slurry. We have seen controls for emissions
on clean air equipment – they have to be tested at certain points, and, if they don’t meet the
emissions, then we can’t proceed. On certain jobs you have to be careful with hydraulic fluid, like
replace it with vegetable oil or some other requirement to keep it clean. No one has seen an
owners protective liability policy yet. 

We would like as much help as we can get from CSDA. We would like to see downloadable
forms on the CSDA. If templates were available on the web then we could download them and
work on those with our attorneys. Also have a JSA form not proprietary to the insurance program. 



Table 3: Outside our normal insurance, we have seen pollution. Also new is “you are not
affecting their data communications or EMF with your hicycle inverters or your scanning
machines”. On the owner protective liability policies, there are some documents that are being
worked on in the industry by AGC, ASA, ASC and some owners groups. One of the options is
going to be these protective liability policies (OCP’s). Instead of giving additional insureds and
waivers from indemnification, that will be an option. And we are going to see a lot of those
replacing the AGC 650’s. 

Yes, we would like CSDA to do more. We think part of the authorizations should include the data
communications interference that we are seeing from our inverters. 

Table 4: We think you should address the issues we have discussed here today and we hope that
you will touch on retention, since it is an issue in contracts for a lot of the smaller jobs and how
ridiculous it is. Also, “cancellation for convenience” is another issue we would like you to look
into.

Ron Dailey: I think for the most part, there are a lot of people signing contracts without reading
or understanding them. I was guilty of it too, but I do not think that way any longer. It is your
company. It is your risk that you are taking when you sign these contracts. What a lot of members
do not understand is that a contract is really a proposal and you have the right to counter the
proposal – to cross things out because they have countered your proposal. 

Glenn Purdue: What I would like to do is to take a few of the topics we have discussed and say a
couple of words about some of them. 

Indemnifying the customer’s architects and engineers: I think it is bad and most of the time you
can scratch it out without too much of a problem.

Liquidated damages: Once in a blue moon we see language like this that basically says if you do
something wrong that holds up the work, we will have a hard time figuring out actual damages.
So, we will agree that every day that you hold up work, you will owe us $10,000. First question
the subcontractor should have is ”Does my insurance coverage liquidate damages?” Well, often
you will find an exclusion from your coverage for liquidated damages or faulty work. There is no
way to police that. If you agree to it, you most likely will have to pay and the insurance company
may not pay for it.

Consequential damages: Generally the term refers to things that are not readily foreseeable at the
time you go in. They are not expected, but they arise out of the loss. Very often everyone wants to
except those because they are so vague and they could cut both ways, and sometimes you are not
covered for them.

Warranty that workers are legal: Insurance is reactive – never proactive. Right now if they are
not legal, and INS swoops in and delays happen on the job – you have a delay charge on your
plate. Your insurance company will probably cover it based on contractual liability (the warranty
that your workers are legal) but what is going to happen is that insurance companies will begin to
exclude it in the future. You will start to see exclusions for damages paid because of delays due to
INS problems. The market can be expected to start limiting coverage. 



Owner’s and Contractor’s Protective Liability Policies: I wish I knew more about that. We
recently had a deal with one where they were building a new flagpole for an insurance company
headquarters where there was no zoning. We went round and round. We had the insurance
company with their contract to protect them and we wound up resolving it by asking for more
money and buying them an OCP.  You can buy it too, but charge it back.

Faxes for callouts: Back in the 80’s when fax machines came into existence, I invented a form
called a Confirmation of Authorization for Services. When we would get called out for
construction testing early in the morning, we would fill this out, attach our standard terms, and
fax it to whoever called us and ask them to sign it and send it back. Most of the times they did
not. But even if they didn’t, we took the position that what we faxed before we showed up on the
job was our contract and they had had an opportunity to review it and they didn’t. I think that is a
good thing to do when you are in a callout business.

Covering openings: How do we document this? Cheap cameras. Have your field guys use a $5
camera to take pictures of the site as you left it. That way you have proof of how you left it.

Maybe we will write some articles for Concrete Openings that cover these topics since we do not
have the time to touch on all of these very good topics today.


	Concrete Sawing & Drilling Association
	CSDA ROUNDTABLE
	Contract Language, Exclusions, Legal Protection and Coverages
	2007 CSDA Convention
	Maui, Hawaii
	February 26, 2007

	INTRODUCTION
	Additional Insured
	Indemnity Clauses


